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Introduction

Law codification during the Naseri era is one of the most important issues relating to the
“experience of political modenity” in the Qajar period; a “form” of legalism, whose
foundation was not oblivious to traditional concerns, though it was based on a desire for
modernity. Law codification during the Naseri era is a unique type of law codification that
can be referred to as “law codification in the absence of a parliament,” where the king’s
will or certain individuals’ desires hold great importance in writing down and formulating
certain laws in the absence of a legislative body. There were two types of law codification
in the Naseri era: One of them was "regulatory” and the other "constitutional." The first
one was, above all, based on "regulations” and received special attention from parties
"inside" and "outside" the ruling system. The other one was "constitutional," which
considered the legal foundations of the law. One of the main "considerations™ in this type
of law codification was its relationship with the Islamic Canonical Law (Shari'a). Because
the Shari'a laws were the only codified laws with a partial guarantee of implementation,
by which modern western laws were challenged, and this challenge was taken into
account from the very beginning. Since the approach to law codification during this
period was based on formulating the law rather than adhering to procedures existing in the
two systems; i.e. the Shari'a courts and the customary courts, the “relationship” between
this law codification and Shari'a was necessary, and attention was paid to it from the very
beginning of developing approaches based on formulating and writing down the law in
Iran. Therefore, in this study, the main point is to show the approaches to this issue, which
played a very important role in the orientation of legislation in Iran.

Methodology

Discourse approaches can be divided into two groups according to the nature of their
social orientation towards discourse: "noncritical" and "critical." Of course, such division
is not absolute. Critical approaches not only differ from noncritical approaches in
describing discourse actions and the constructive effects that discourse has on social
identities, social relations, and knowledge and belief systems, none of which are usually
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evident in discourse, but also show how discourse is shaped by power relations and
ideologies. Critical discourse analysis is a type of discourse analysis research, which
studies to discover how "ideology," "identity,” and "inequality" are represented through
texts produced in social and political domains, and in which, language is considered
important in building and perpetuating ideologies, which are important in creating and
maintaining identities and social inequalities. In the meantime, "context" is of great
important in the cognition of discourse. This terminology can be used in a broad and
narrow sense. In its narrow sense, it refers to "cognition" factors outside the studied text.
And in its broad sense, it refers to "awareness of" these factors and "cognition™ of the
other parts of the studied text, which are sometimes referred to as "context."”
Use of discourse analysis in this study is of importance from several aspects. The
attention paid to the "context" of legalism in this study, and the attention paid to its
importance in discourse analysis, allows for determining the ground of analyzing the
relationship of "constitutional codification™ with Shari‘a. On the other hand, in this regard,
"Shari'a" is one of the most important "contexts" in codification and is at the center of the
debate. On the other hand, the attention paid by critical discourse analysis to the "text"
and its triple process; that is "production, distribution, and interpretation," offers
significant potential for understanding the subject. Because in this study, constitutional
codification is basically discussed within the texts produced in that era, and that is
precisely why it has a discoursing characteristic. And since the constitutional status of
codification is being discussed, it also includes "power relations," which are discussed and
considered in critical discourse analysis.

Results and Discussion

Regarding approaches to “Constitutional Codification” relative to Shari'a, there are two
fundamental approaches. One of them was "positive,” which was founded by Mostashar
al-Dowleh, and which continued until writing down the principles supplementary to the
Constitution and even afterwards, and the other one was "negative," which negated any
positive relationship between law codification and Shari‘a, and which was mainly pursued
by Akhundzadeh.

The treatise “One Word” should be considered as a fundamental writing within the
“positive” approach to “constitutional codification,” which has not been addressed from
this perspective in various studies so far. The "constitutional” codification pursued by
Mostashar al-Dowleh was a "conditional” matter. Part of its fundamental conditions
rooted in his approach to Shari'a. In Mostashar al-Dowleh's discourse, it was of
importance to find a "positive" approach to codification. And this was what separated his
approach from Akhundzadeh's and his discourse of interest. Mostashar al-Dowleh pursued
a "theoretical" approach to find a way to “formulate" laws. This approach is important
because in this approach, Mostashar al-Dowleh envisages a "continuous whole" that he
can adhere to in his legalistic "practice” and "theory," and that it can be a basis for future
"codification." This approach is also a basis for "regulatory codification." Such an
approach is a "prospective" approach, and one can understand Mostashar al-Dowleh's
"purpose" in dealing with the law as well as formulating the book of law. In Mostashar al-
Dowleh's discourse of legalism, although the law is intended to establish justice and order,
when it comes to the "context" of power, the issue goes beyond that, and a different
political system is envisaged for the "future”. A system that stands right against the
tyranny of a ruler, which he delicately interprets as "unlimited authority."

In his approach, Mostashar al-Dowleh pursues two different aspects, which are of great
importance in understanding his discourse of codification. One of them is believing a kind
of "identity" between modern law and Shari'a, which he considers essential and
sometimes formal, and the other one is taking into account the "differences” between
these two. Understanding this issue in Mostashar al-Dowleh's approach to law
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codification is of importance and indicative of delicacies and complexities that he
expresses consciously. These "differences” are the key to understanding Mostashar al-
Dowleh's approach to codification, to which Akhundzadeh paid no attention. What is of
concern in this study regarding the relationship between Shari'a and "constitutional
codification," arises from understanding these "differences.” In a modern interpretation of
codification, Mostashar al-Dowleh considers “codification™ and "legislation™ as matters
belonging to everyone. A public issue, which serves as an important introduction to
establishing a legal system, where "public inclusiveness™ is considered fundamental.

For Mostashar al-Dowleh, the law is not just some ordinary rules and positive laws that
can be written down and enforced verbatim. He understands that law codification must
reflect certain aspects of society, and address the gaps created by the absence of
customary laws. He seeks a precise relationship between Shari'a and law before any
legislation. Therefore, he does not consider the mere "copying" of Western laws to be
useful, because any form of law codification in Iran is not possible without specific
"considerations.”" His approach is neither "reconciliation” nor even, as its appearance
suggests, the "conformance” of law codification to Shari'a; but rather, it is "ljtihad (that is
the process of independent legal reasoning.)" An "ljtihad," which is based on three
foundations: the Book of Shari‘a, the French Code, and his "considerations™ in this regard.
Mostashar al-Dowleh laid the foundation for this important principle in the history of law
codification in lIran, that no "constitutional" codification can take place without
consideration of these conditions. Hence, during writing the principles supplementary to
the Constitution, two important principles were taken into consideration: "One of them
was that the supplementary principles should not be against Shari‘a, and the other one,
that it should not be against the principles of constitutionalism.

In the "negative" approach, Akhundzadeh is the first Iranian modernist, who addresses the
"old" situation of Iran with a critical approach in mind. In his writings, Akhundzadeh, like other
Iranian modernists of his time, pays attention to the topic of law as well. He criticizes the
lawlessness of the ruling system, which he sees as the basis of "tyranny," pointing out the
important fact that "There is no law book, no fixed punishment for any crime, and no fixed
reward for any right action. Everybody does whatever seems right to them." His use of the
phrase "Law Book" indicates a kind of convergence between his approach and that of people
like Mostashar al-Dowleh. Despite this view, an important part of this negative approach in
Akhundzadeh's discourse precisely has to do with an attitude that stems from his critical
perspective on the "old” status of thoughts and politics in Iran.

On the one hand, he is basically pessimistic about the efforts made in the field of
codification, especially during the time of Mirza Hosein Khan (Moshir al-Dowleh).
Therefore, "enactment of laws" is not a "priority” for him. On the other hand, he does not
believe in any "positive" relationship between Sharia and law and consequently
"codification". He takes into consideration a modern legal principle, where equality
among people is the first condition of any legal enactment. Of course, Mostashar al-
Dowleh was aware of the fact that Shari‘a, like the modern law, should be written
according to its rules. But Akhundzadeh did not pay attention to this fact in his negative
approach. Akhundzadeh does not pay attention to the "differences" considered by
Mostashar al-Dowleh as important prerequisites for law codification. He points out in
detail some cases in the "constitution" intended by Mostashar al-Dowleh and their
violation by Shari'a. From the inequality between men and women to issues like hijab,
Qisas (equal retaliation), khums, and so on. And he basically regards Shari'a as being
related to personal affairs and acts of worship. Hence, the window of Shari‘a within the
codification intended by Akhundzadeh becomes so narrow that there is almost no place
for it in codification. Due to his "subversive" approach, which stemmed from his critical
thinking, Akhundzadeh sees religious decrees devoid of any possibility to be implemented
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based on the modern legal standards. Of course, the problem with Akhundzadeh's
criticism of the treatise “One Word” is that he did not pay attention to the issue of
"ijtihad" in Mostashar al-Dowleh's approach to law codification. He sees Shari‘a as a fixed
matter that cannot be changed based on its potentials. Since to him Shari'a is a matter
belonging to acts of worship, he considers it completely outside the circle, within which a
legal system can be established so that laws can be written based on it. Akhundzadeh had
realized that the codification and basically the legalism related to Shari'a in the treatise
"One Word", was an "interconnected" whole, and that since in his discoursing "text
production”, Shari'a was entirely questioned, its connection in Mostashar al-Dowleh's
discourse was also unacceptable. And that is why, in spite of his legalism and his belief in
the constitution, he cannot accept Mostashar al-Dowleh's efforts in "constitutional
codification.”
Akhundzadeh's approach was above all a full-fledged "transition" from Shari'a. Although
he apparently does not consider himself to be against codification, due to having a critical
approach to all affairs in the country, he considers the path of progress to be transition
from the "old", and defines and explains the "new" in its absence. Therefore, he considers
any effort that contradicts his own opinion to be unacceptable.

A comparison between approaches to "constitutional codification"

and their relationship with Shari'a.

The positive approach The negative approach
Emphasizing progressivism as the main way to get out of the country's chaotic
Similarities situation
Considering the modern law as a fundamental way for progressivism
Considering a positive relationship Negation of any relationship between
between Shari'a and codification Shari'a and codification
Trying to achieve a "positive"
relationship between the "old" and Criticism and negation of anything in
Differences "new," despite having a kind of "opinion," which is related to the "old."
critical approach.
Emphasizing the necessity of Negation of any form of codification
codification for achieving progress before the existence of certain
in the country. presuppositions.

Conclusion

Since there was no specific rule for "codification" as a new process, and legalists like
Mostashar al-Dowleh and Mirza Melkum Khan acknowledged it, we discussed
codification in its "old" and "new" context. In the "old" context, "Sharia" was the
discourse that determined the law’s "production," "distribution,” and "consumption of the
text" based on discourse analysis. Therefore, Mostashar al-Dowleh noticed that in the
"production” of the law, which could be regarded as "codification,” it was necessary to
pay attention to Shari'a. To him, the scope of Sharia was such that it guaranteed the
"distribution" of the law and its "consumption of the text,” even though in this process and
in its "constitutional” status, Sharia itself was also written according to the rules of the
"modern" codification. This is also a very important point, which is overlooked by many
researchers. In the meantime, while taking into account the "modern” form of
codification, Akhundzadeh regards the establishment of a "codification" system based on
any interpretation of Sharia as incorrect. And not only does he not find it beneficial, but
he also deems it detrimental to the situation that he envisions for legalism and
codification.

Through the "production” of texts for constitutional laws, to which attention are specifically
paid so that they have a relationship with Shari'a, the positive approach to constitutional
codification within the “context" of legalism discourse, focuses on political power on the one
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hand, and seeks to establish constitutional foundations for it. And that is because someone like
Mostashar al-Dowleh takes both “"Constitution” and "Shari‘a" into consideration. He measures
Shari'a by the "modern" criterion as well, and deems mere adherence to it insufficient for
establishing a legal system, upon which a political system is going to be founded. On the other
hand, he also takes this fact into account that a political and legal system cannot be established
within his political discourse without consideration of Sharia. This issue, at the same time, is
one of the fundamental differences between his approach and Akhundzadeh’s. In his political
discourse, Akhundzadeh defines all three components of discourse, namely the production,
distribution, and interpretation of legalism outside of Sharia. His "understanding” of Shari‘a
and "law" is so that he cannot regard it except through a negative approach. He, who made
"criticism" the basis of all his opinions about politics, religion, literature, culture, history, and so
on, clearly disregards everything belonging to the "old” forms of them.

Keywords: Sharia, Nasseri Era, Law, Constitutional Law-Codifying.
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